DELEGATED FILE NOTE

CASE OFFICER: ...Melissa TYleluuuuiuririririirenrrererereessrnrenreresssssnnnns

APPLICATION BRIEF DESCRIPTION OF APPLICATION SITE
REFERENCE DEVELOPMENT
25/01065/LDCP Use of a C3b dwelling as a children's 186 Whitehill Road

home for a maximum of three children,
. Hitchin
with up to three carers, two of whom
will sleep/ be awake overnight, working  Hertfordshire

on a rota basis (C2)
SG4 9HY

Submitted Plan Nos

Location plan 0C2501-UHL-PL-ZZ-DR-0001_03 4 004 5 6 OC2501-UHL-PL-ZZ-DR-0001_00 OC2501-
UHL-PL-ZZ-DR-0002_00
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Site History

21/03242/FPH Single storey rear extension, hip to gable roof extension, insertion of front
and side rooflights and dormer to existing rear roofslope to facilitate conversion of
loftspace into habitable accommodation CP

22/00253/NMA Amendments to fenestration on rear elevation (as Non-Material
Amendment to Planning Permission 21/03242/FPH granted 05.01.2022). AGR

22/01552/NMA Change of locations of windows on the property's east wall, on the
ground floor and on the loft floor and slightly larger casements windows to the ground
floor (as non-material amendment to planning permission 21/03242/FPH granted on
05.01.2022). AGR

25/00389/GEN Children's Home — advice given that C2 requires planning permission

Representations

Neighbour at 182 Whitehill Road — Objection (full objection can be read on file)

Planning Considerations

Site and Surroundings

The site is a semi-detached residential bungalow with a pitched roof. Rear party
boundaries are comprised of vegetation and fences up to 1.8m high. The site is located
in an area of residential character comprising semi-detached and detached dwellings.

Proposal
The Lawful Development Certificate seeks confirmation specifically that the use of

property for up to three children, with two non-resident carers on a shift basis would be
lawful.

There will be up to three children and 1 carer, living together as a single household, and
up to 2 members of additional staff, working on a shift basis at the property generally,
with members of staff providing 24-hour care. However details of the shift patterns and
whether the ‘live in carer’ has another place of residence and how time off and annual
leave would work, for two of the three carers the host dwelling will not be their principal
place of residence.

Key Issues
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The key issues relate to whether the proposed use for a children’s care home to fall
under C3b is lawful.

The burden of proof is on the applicant to show that on the balance of probabilities a
lawful development certificate should be granted. The evidence must be clear and
precise in order to justify granting a certificate and should be accepted unless the LPA
has any evidence to the contrary.

As the present use of the premises as a dwellinghouse falls within Class C3. The
definition of Use Class C3(b) in the Town & Country Planning (Use Classes) Order 1987
(as amended) reads “use as a dwellinghouse (whether or not as a sole or main
residence) by not more than six residents living together as a single household where
care is provided for residents”

The proposal as described above would be classed as C2 in my view given that the 2 of
the 3 carers would be on a shift pattern and the home would accommodate children with
learning disabilities or mental health conditions which would require additional care over
and above a residential property under class C3. Therefore the proposal is for a
residential care home for up to three children which would constitute a material change
of use as defined in Section 55 of the Act.

Case Law — C3/C2

Established case law provided for by the North Devon judgement in respect of a house
used to care for children provides understanding of the use of a Children’s Care Home
which is a fundamental basis of determining the application. This case considered
whether a dwellinghouse used to provide residential care for two children fell within
Class C2 or C3(b). Only the children would live permanently on the premises; the carers
being resident elsewhere and providing care on a shift rota system. In the North Devon
case, the property was being used as a home for two children. Two non-resident staff
were at the property at all times with a shift system operated by 6 to 7 carers to maintain
the requisite cover. The application was based on the premise that the children by
themselves would constitute a single household with the use falling within Class C3(b).
Crucially, the Judge found that the children could not be regarded as constituting a
household by themselves. The question also arose as to whether carers who do not live
on the premises but who, between them, provide 24 hour care can be regarded as living
together as part of the household. The court held that the concept of living together as a
household means that a proper functioning household must exist and thus, for the use to
fall within Class C3(b), the children and carers must reside in the premises. Otherwise,
the use falls within Class C2.

Material Change of Use

The North Devon case also determined that whilst a change of use had occurred, it was
not a material change of use and therefore planning permission was not required.
Consequently, in this case it is necessary to determine whether the proposed use of the
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property would constitute a material change. Materiality has to be assessed on a fact
and degree basis.

The proposal is for use as a residential home for no more than 3 children. Use Class C3
(b) is use of a dwellinghouse by not more than 6 residents living together as a single
household (including where care is provided for residents), whereas Use Class C2
involves use for the provision of residential accommodation and care to people in need
of care.

The Supporting Statement submitted in support of the application states that there would
one live in carer and two additional carers working on a shift basis at the property
providing 24 hour care.

Due to the lack of clear information, the details of the operation are not precise and are
ambiguous. Consequently, it has not been shown, on balance of probability, that the
proposed use would fall within Class C3(b) of the Use Classes Order.

| therefore do not have adequate evidence to demonstrate whether the proposed use
would or would not be a material change of use. However, based upon the limited
information available the children with learning difficulties or mental health issues are
likely to be in need of care. Therefore, | consider that the proposed use would go
beyond Use Class C3(b) and would instead be more akin to a Use Class C2 care facility.

A dismissed appeal Ref: APP/C4615/X/22/3301567 4 Perrins Rise, Wollescote,
Stourbridge, West Midlands DY9 8XP is a similar proposal of the application here. The
Inspector concludes that:

“Paragraph 14. Class C3 allows for the use as a dwellinghouse by not more than 6
residents living together as a single household where care is provided for residents.
While it is proposed to have a constant presence of one carer/manager at the home, the
premises is unlikely to provide permanent accommodation for that person. The
employee would work on a form of rota, albeit with possible longer periods on duty than
that provided by staff on a daily/night-time rota. On days off and when leave is taken, the
carer/manager would require accommodation elsewhere as their private space at the
premises would be occupied by a replacement carer/manager. Furthermore, the two
additional support workers would be employed on a shift basis, with the care undertaken
by different members of staff coming and going to the premises.

“15.The circumstances before me propose a use based on complex care provided by the
adults in the household who would be various staff working at the premises on a shift
pattern with one live-in member of staff. | therefore find that on the balance of
probabilities the use of the premises would not fall within Class C3(b). It would provide
residential accommodation and professional support for three children in need of care,
with carers who would work for the provider and use the premises in which to reside
during working periods. The children and staff would not, as a matter of fact and degree,
live as a single household and the use would therefore fall within Class C2.”
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Parking provision

There are no specific parking standards for children's care homes are detailed within the
Parking SPD. It is considered that given the existing dwelling is required to have a
minimum of 2 off-street car parking spaces and the small number of people residing at
the property are unlikely to have the use of a vehicle given the age of the residents.
However, given the potential extra requirements and visitors needed to provide the care
of the children in the proposed Home, one can only assume that there is a need for
additional visitor car parking spaces which would be lacking in the current situation.
Therefore, | am minded to conclude that given the potential need for additional car
parking spaces which have not been demonstrated this would add to the conclusion that
the proposal would constitute a material change of use.

Conclusion

As a result of the above discussion, it appears clear that the proposal would be
materially different in use class terms than the existing use, by reason of the variance in
use class as well as operational differences. There is a material change in use which
requires planning permission and there is no automatic permitted development right
which is considered to apply in this scenario, and as a result the proposed change of use
would be material, and thereby development as defined by section 55 of the Town and
Country Planning Act 1990 (as amended). Accordingly, the application for a certificate of
lawful use should be refused.

Recommendation

That the application for a certificate of lawful use be REFUSED for the following

The proposed use is considered to represent a material change of use of the
premises, which is development as defined by the Town and Country Planning Act
1990 (as amended). There is no part of the Town and Country Planning (General
Permitted Development) (England) Order 2015 (as amended) which would apply in this
case. The application for a certificate of lawful use is thereby refused by reason of the
proposal being development for which planning permission is required.
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